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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  460 

Trade  Regulation  Rule;  Labeling  and 
Advertising  of  Home  Insulation 

agency:  Federal  Trade  Commission. 
action:  Notice  of  effective  date  of  rule, 
and  of  a  stay  of  the  effect  of  the 
representative  thickness  testing  and 
television  advertising  disclosure 
requirements  of  the  rule. 

summary:  The  Federal  Trade 
Commission  has  announced  the 
effective  date  of  a  final  rule  concerning 
the  labeling  and  advertising  of  home 
insulation  (16  CFR  Part  460).  At  the 
same  time,  the  Commission  has 
temporarily  stayed  the  effective  date  of 
§  460.6  of  the  rule,  which  requires  that 
insulation  R-values  be  determined  by 
“representative  thickness"  testing,  until 
such  time  as  thick  calibration  materials 
for  such  testing  are  made  available  from 
the  National  Bureau  of  Standards.  The 
Commission  also  has  temporarily  stayed 
§§  460.10,  460.18,  460.19  and  Appendix  B 
of  the  rule,  which  specify  requirements 
for  insulation  advertising,  insofar  as 
they  apply  to  television  advertisements, 
pending  the  initiation  and  completion  of 
further  rulemaking  proceedings 
concerning  affirmative  disclosure 
requirements  for  television 
advertisements. 

EFFECTIVE  DATE:  September  29, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kent  C.  Howerton,  202-724-1514, 
Attorney,  Division  of  Energy  and 
Product  Information,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  History.  On  August  31, 1979,  the 
Commission  promulgated  a  trade 
regulation  rule  on  the  labeling  and 
advertising  of  home  insulation.^  The 
Commission  announced  in  that  notice 
that  the  effective  date  of  the  rule  would 
be  November  30, 1979.® 

On  November  7, 1979,  the  Commission 
announced  its  determination  to  delay 
the  effective  date  until  December  31, 
1979.®  Thereafter,  on  December  17, 1979, 
the  Commission  announced  that  the  rule 
would  not  become  effective  before  at 
least  March.  16, 1980.'*  That 
announcement  was  occasioned  by 
Congressional  action  on  November  16, 


'Ai  Fed  Reg.  50218  (1979). 
'Id. 

*44  Fed  Reg.  64402  (1979). 
Fed  Reg.  73017  (1979). 


1979,  which  barred  any  trade  regulation 
rules  promulgated  by  the  Commission 
after  August  30, 1979,  from  becoming 
effective  until  March  16, 1980,  unless 
authorizing  legislation  for  the 
Commission  was  enacted  before  that 
date.®  Through  a  series  of  additional 
continuing  resolutions  passed  by  the 
Congress  after  November  16, 1979,  the 
restrictions  on  implementation  of 
Commission  trade  regulation  rules  were 
extended  through  May  31, 1980.  At  that 
time,  the  restriction  on  implementation 
of  the  home  insulation  rule  was 
rescinded. 

The  Commission’s  prior 
announcements  postponing  the  effective 
date  of  the  rule  were  also  occasioned  by 
the  following  series  of  events. 

On  August  31, 1979,  several  members 
of  the  mineral  wool  insulation  industry 
filed  a  petition  for  review  of  the  rule  in 
the  United  States  Court  of  Appeals  for 
the  Tenth  Circuit.®  On  September  28, 
1979,  these  manufacturers  also  Tiled  a 
petition  with  the  Commission  for  a  stay 
of  the  representative  thickness  testing 
and  television  advertising  disclosure 
provisions  of  the  rule  pending  appeal.® 
Following  these  filings,  the 
Commission’s  staff  became  engaged  in 
consultations  with  various  parties, 
including  industry  representatives  and 
the  National  Bureau  of  Standards  (NBS), 
in  an  attempt  to  achieve  a  fair  and 
workable  resolution  of  the 
representative  thickness  testing  issue. 
'The  stay  of  the  rule  which  was 
announced  by  the  Commission  on 
November  7, 1979  was  designed  to 
provide  the  staff  with  an  opportunity  to 
complete  the  on-going  consultations  on 
representative  thickness  testing.® 

Following  these  consultations,  NBS 
proposed  an  enforcement  bulletin  in 
which  it  recommended  that 
manufacturers  of  mineral  wool  batts  and 
blankets  be  allowed  to  test  thin  product 
samples  until  thick  calibration  samples, 
designed  for  representative  thickness 
testing,  are  available  from  NBS.®  NBS 
made  this  recommendation  after  it 
consulted  with  interested  industry 
members  and  reviewed  available 
literature — including  recent  results  of 


'Id. 

' Johns-Manville  Coip.  v.  FTC,  No.  79-1955  (10th 
Cir.,  flied  Aug.  31, 1979). 

*  Petition  To  Federal  Trade  Commission  For  Stay 
Of  The  Effective  Date  Of  "Representative 
Thickness”  Testing  Provision  Of  Home  Insulation 
Rule  And  The  Mandatory  Television  Advertising 
Disclosure  Portions  Of  The  Rule  (September  28, 
1979).  F.T.C.  File  No.  215-59. 

•45  Fed  Reg.  37674  (1980). 

•Letter  of  November  19, 1979,  to  Michael 
Pertschuk,  Chairman,  Federal  Trade  Commission, 
from  Ernest  Ambler,  Director,  National  Bureau  of 
Standards,  with  attached  proposed  Enforcement 
Bulletin,  W-35. 


testing  under  the  Department  of 
Commerce’s  National  Voluntary 
Laboratory  Accreditation  program 
(NVLAP) — concerning  the  effects  of 
thin-sample  testing  and  the  present 
feasibility  of  representative  thickness 
testing  of  mineral  wool  batts  and 
blankets.  The  NBS  enforcement  bulletin, 
related  correspondence  between  NBS 
and  the  Commission,  and  other  material 
relevant  to  representative  thickness 
testing  developed  after  the  rulemaking 
record  of  this  proceeding  closed  on 
September  22, 1978,  were  placed  on  the 
record  of  this  proposed  stay 
proceeding®®  and  made  available  for 
review  by  the  public  during  a  comment 
period  concerning  a  proposal  made  by 
the  Commission  to  stay  the 
representative  thickness  testing 
requirement.  This  other  material 
includes,  inter  alia,  technical 
information  provided  by  the  mineral 
wool  manufacturers  and  other  interested 
parties,  relevant  portions  of  the 
transcript  of  the  Congressional  hearings 
in  which  questions  were  raised 
concerning  representative  thickness 
testing,  and  correspondence  between 
the  Commission  and  members  of  the 
industry,  the  public,  and  the  Congress 
relating  to  the  issue  of  representative 
thickness  testing.®® 

Following  this  process  of  consultation 
on  the  representative  thickness  testing 
issue,  the  Commission  and  the  mineral 
wool  manufacturers  agreed  to  ask  the 
Tenth  Circuit  to  remand  the  rule  to  the 
Commission.  On  January  4, 1980,  the 
Court  approved  the  joint  stipulation  of 
the  mineral  wool  petitioners  and  the 
Commission,  and  remanded  the  rule  to 
the  Commission  for  further 
proceedings.®® 

Under  the  Court’s  order  remanding  the 
rule,  the  Commission  must  reconsider 
issues  relating  to  the  representative 
thickness  testing  and  television 
advertising  disclosure  requirements  of 
the  rule.  The  Commission  must  provide 
all  interested  parties  with  notice  and  an 
opportunity  for  hearings,  submissions, 
and  presentations,  including  cross- 
examination  and  rebuttal,  in  accordance 
with  Sections  1.7-1.20  of  the 
Commission’s  Rules  of  Practice, 
concerning:  ®®  (1)  whether 
representative  thickness  testing  of 
mineral  wool  batts  and  blankets  is 
feasible  at  this  time,  absent  standard 


*®The  record  of  the  stay  proceeding  is  found  in 
category  “W”  in  FTC  File  No.  215-59.  Documents  on 
that  record  cited  in  this  notice  are  referred  to  by 
their  document  number,  e.g.,  “W-1”,  “W-30”. 

• '  Supra,  note  9. 

"/ohns-Manville  Carp.  v.  FTC,  No.  79-1955  (10th 
Cir.,  filed  Aug.  31, 1979),  Order  of  January  4, 1980. 
W-12. 

*'Id. 
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calibration  materials  for  such  testing;  (2) 
whether  present  thin-sample  testing  of 
mineral  wool  batts  and  blankets 
produces  an  imfair  or  deceptive 
overstatement  of  their  claimed  R-values; 
(3)  the  disclosure  requirements  of  the 
rule  as  they  apply  to  television 
advertising;  and  (4)  such  other  matters 
as  the  Commission  deems  appropriate. 

B.  Issues. 

1.  Representative  Thickness  Testing. 
With  respect  to  the  issue  of 
representative  thickness  testing, 
paragraph  2  of  the  stipulation  provides 
that  the  Commission  can  dispense  with 
hearings,  submissions,  and 
presentations,  including  cross- 
examination  and  rebuttal,  if  it  decides  to 
allow  testing  of  mineral  wool  batts  and 
blankets  pursuant  to  the  enforcement 
bulletin  issued  by  NBS,  or  one  agreeable 
to  petitioners.**  The  NBS  enforcement 
bulletin  would  allow  testing  of  samples 
at  150  percent  of  the  present  one-inch 
NBS  primary  standards,  or,  for  materials 
of  1.5  inch  thickness  or  less,  at  the  full 
thickness,  until  NBS  has  made  available 
thick  standard  calibration  samples 
designed  for  representative  thickness 
testing.**  The  National  Bureau  of 
Standards  has  recently  reafHrmed  its 
commitment  to  make  these  thick 
standard  calibration  samples  available 
by  January  of  1981.*® 

In  proposing  to  stay  the  representative 
thickness  testing  requirement,  the 
Commission  carefully  considered  NBS’s 
findings  and  recommendations 
concerning  the  effects  of  thin-sample 
testing  and  the  present  feasibility  of 
representative  thickness  testing.  The 
Commission  also  weighed  the  prospects 
for  attempting  to  resolve  the 
representative  thickness  testing  issue 
through  further  rulemaking.  Under  the 
terms  of  the  Court's  remand  order,  the 
Commission  may  not  implement  the 
representative  thickness  testing 
requirement  before  NBS  calibration 
materials  are  available  without  first 
conducting  further  rulemaking  under  the 
Commission’s  trade  regulation 
rulemaking  requirements  [16  CFR  1.7- 


^*Id.  The  petitioners  and  the  Commission  have 
nicd  with  the  Tenth  Circuit  an  agreement  stating 
that  the  proposed  temporary  stay  of  $  460.6  is 
equivalent  to  issuance  of  the  NBS  enforcement 
bulletin  and  satisGes  the  requirements  of  Paragraph 
2  of  the  Stipulation. 

**/</.  NBS  may  not  actually  be  making  available 
what  are  known  as  “standard  reference  materials,” 
but  in  any  event,  it  will  make  available  a  material 
that  will  permit  industry  members  to  perform 
representative  thickness  testing  in  an  accurate 
manner. 

‘‘Letter  of  January  17, 1980,  to  Albert  H.  Kramer, 
Director,  Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  from  Jack  E.  Snell,  Director, 
Office  of  Energy  Programs,  National  Engineering 
Laboratory,  National  Bureau  of  Standards,  W-37. 


1.20]  to  consider  both  the  effects  of  thin- 
sample  testing  and  the  feasibility  of 
representative  thickness  testing  in  the 
absence  of  thick  standard  calibration 
materials.** 

Despite  the  evidentiary  basis  for 
representative  thickness  testing  found  in 
the  rulemaking  record  and  relied  upon 
by  the  Commission  in  promulgating  a 
representative  thickness  testing 
requirement  last  August,  the 
Commission  stated  that  it  had  become 
^  increasingly  clear  since  promulgation  of 
*  the  rule  that  the  question  of 
representative  thickness  testing  raises 
extraordinarily  complex,  and 
controversial,  technical  and  scientific 
issues.*®  It  also  had  become  clear  that 
the  insulation  industry,  the  thermal 
testing  community,  and  relevant 
governmental  agencies  are  still 
conducting  research  in  this  area  and 
could  not  themselves  yet  agree  on  the 
essentially  technical  questions  of  the 
effects  of  thin-sample  testing  and  the 
present  feasibility  of  representative 
thickness  testing.*®  In  these 
circumstances,  the  Commission  was 
uncertain  whether  further  rulemaking 
proceedings  could  satisfactorily  resolve 
these  issues.  In  addition,  such 
rulemaking  would  be  time-consuming 
and  might  not  be  completed  before  the 
time  that  standard  calibration  materials 
are  available  from  NBS  for 
representative  thickness  testing.  In  that 
event,  further  rulemaking  would  provide 
little,  if  any,  beneHt  to  the  consuming 
public. 

For  these  reasons,  the  Commission 
tentatively  decided  not  to  propose 
further  rulemaking  on  the  representative 
thickness  testing  controversy  at  this 
time.  Instead,  the  Commission  proposed 
that  the  representative  thickness  testing 
requirement  be  stayed  temporarily  until 
standard  calibration  materials  are 
available  from  NBS.*® 

Although  the  remand  order  of  the 
Court  covers  the  testing  requirements  of 
the  rule  only  as  they  apply  to  mineral 
wool  batts  and  blankets,®*  the 
Commission  believed  that,  in  the 
interests  of  fairness  and  uniformity,  all 
products  should  be  subject  to  the  same 
standard.  Therefore,  the  Commission 
proposed  to  stay  the  representative 
thickness  testing  requirements  on  an 
industrywide  basis.®®  During  the  period 
of  the  stay,  testing  of  samples  could  be 
performed  either  at  representative 
thickness  or  at  the  thickness(es]  allowed 


"Supra  note  12. 

"45  Fed  Reg.  at  37675. 
"Id 

"Id.  at  37674-75. 

Supra,  note  12. 

”45  Fed.  Reg.  at  37675. 


under  the  ASTM  R-value  test 
procedures  referenced  in  the  rule.  The 
Commission  stated  that  it  would  rescind 
the  stay  when  thick  calibration  samples 
designed  for  representative  thickness 
testing  become  commercially  available 
to  the  industry. 

The  Commission  determined  that  the 
representative  thickness  testing 
requirement  is  severable  imder  the  rule. 
Further,  the  Commission  stated  its  belief 
that  it  has  the  inherent  discretion  to 
issue  a  temporary  stay  of  the 
representative  thickness  testing 
requirement  of  the  rule.  However,  the 
Commission  also  believed  that  it  would 
benefit  from  the  views  of  interested 
parties  on  whether  a  temporary  stay  of 
the  representative  thickness  testing 
requirement  is  in  the  public  interest 
before  making  a  final  decision  on  this 
proposed  stay.®® 

2.  Television  Advertising  Disclosures. 
The  rule  requires,  among  other  things, 
that  insulation  advertisers  make  certain 
affirmative  disclosures  in  any 
advertisement  or  other  promotional 
material  which  contains  claims  relating 
to  R-value,  price,  thickness,  product 
comparison,  or  energy  savings.  The  rule 
also  requires  that  the  prescribed 
affirmative  disclosures  be  made  clearly 
and  conspicuously,  and  defines  the 
meaning  of  clear  and  conspicuous 
disclosure  in  the  context  of  television 
advertisements. 

The  Tenth  Circuit’s  order  remanding 
the  rule  to  the  Commission  requires  the 
Commission  to  reopen  the  rulemaking 
record  concerning  the  television 
advertising  disclosure  requirements.®* 
The  Court’s  order  states  Aat  the 
Commission  must  provide  an 
opportunity  for  full  hearing  and 
presentations,  including  cross- 
examination  and  rebuttal,  in  the 
reopening  of  the  rulemaking  record. 
Therefore,  in  light  of  the  remand  order, 
the  Commission  proposed  to  conduct 
further  rulemaking  proceedings  on  the 
television  advertising  disclosure 
requirements  of  the  rule.®* 

The  Commission  determined  that 
these  requirements  are  severable  under 
the  rule.  Further,  the  Commission  stated 
its  belief  that  it  has  the  inherent 
discretion  to  issue  a  temporary  stay  of 
the  television  advertising  disclosure 
requirements  of  the  rule,  pending 
completion  of  the  rulemaking 
proceedings.  However,  the  Commission 
also  believed  that  it  would  benefit  from 
the  views  of  interested  parties  before 


"Id. 

"Supra,  note  12. 

”45  Fed.  Reg.  at  37674-75. 
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making  a  final  decision  on  this  proposed 
stay.** 

C.  Public  Comments  on  Proposed 
Stays.  The  Commission  invited  written 
public  comments  on  its  proposals  to  stay 
the  representative  thickness  testing 
requirement,  pending  the  availabihty  of 
thick  standard  calibration  samples,  and 
to  stay  the  television  advertising 
disclosure  requirements,  pending 
completion  of  further  rulemaking 
proceedings.  In  the  invitation  to 
comment,  the  Commission  announced 
that,  upon  review  of  the  comments 
received,  it  would  determine  whether  to 
make  the  proposed  stays  effective.  The 
Commission  further  announced  that,  if  it 
decided  to  stay  the  representative 
thickness  testing  and  the  television 
advertising  disclosure  requirements  of 
the  rule,  it  would  make  effective  all 
other  portions  of  the  rule,  following 
reasonable  advance  notice,  if 
Congressional  restrictions  on 
implementation  of  pending  Commission 
rules  were  not  in  effect  at  that  time.  In 
that  event,  the  Commission  stated  that 
the  effective  date  would  be  published  in 
the  Federal  Register  with  sufficient 
advance  notice  to  all  industry  members 
who  have  compliance  obligations  under 
the  rule.** 

II.  Analysis  of  the  Comments 

A  total  of  twenty-six  (26)  comments 
were  submitted.  Several  of  the 
commenters  addressed  issues  that  are 
not  relevant  to  the  proposed  stays.  They 
requested  exemptions  from  coverage  of 
the  rule,**  or  raised  other  arguments 
about  various  requirements  in  the  rule.** 
Only  twenty-one  (21)  comments  directly 
addressed  the  proposed  stays. 

A.  The  Representative  Thickness 
Testing  Requirement 

In  requiring  representative  thickness 
testing,  the  Commission  relied  on  record 
evidence  that  R-values  derived  from 
thin-sample  testing  are  misleading 
because  they  fail  to  reflect  the  non¬ 
linear  relationship  between  thickness 
and  R-values,**  and  that  the  margin  of 


”id. 

"The  Celotex  Corporation,  W-119:  National 
Manufactured  Housing  Federation.  Inc.,  W-122: 
National  AssociaUon  of  Home  Builders.  \\I-1Z7;  The 
Society  of  the  Plastics  Industry,  Ina,  W-131: 
Manufactiu^d  Housing  Institute,  Inc.,  W-140; 
Indiana  Manufactured  Housing  Association,  Inc., 
W-142.  These  exemption  requests  will  be  dealt  with 
separately. 

"Dow  Chemical  Company.  W-llS;  Applegate 
Insulation  Systems,  Inc.,  W-124;  National 
Association  of  Home  Builders,  W-127;  Southern 
California  Gas  Company,  W-128;  Brick  Institute  of 
America,  W-130:  Owens-Coming  Fiberglas  Corp., 
W-134:  Brouk  Co.,  W-136. 

"Statement  of  Basis  and  Purpose  for  Trade 
Regulation  Rule  on  Labeling  and  Advertising  of 


testing  error  associated  with 
representative  thickness  testing  is 
within  acceptable  limits  despite  the 
unavailability  of  standard  calibration 
materials  from  NBS.*‘ 

In  proposing  the  stay,  the  Commission 
tentatively  concluded  that  the  most 
appropriate  course  of  action  would  be  to 
implement  the  rule  without  requiring 
representative  thickness  testing  until 
calibration  materials  become  available. 
This  conclusion  was  based  on  new 
evidence  submitted  by  NBS,  evidence 
which  cast  doubt  on  die  magnitude  of 
the  thickness  effect  and  of  the  testing 
error  associated  with  representative 
thickness  testing.  NBS  reviewed  data 
and  literature  not  available  during  the 
rulemaking  proceeding,  and  concluded 
that  the  thickness  effect  ranges  between 
2  and  10  percent,  and  that  the  testing 
error  associated  with  representative 
thickness  testing  is  as  high  as  6 
percent.**  Thus,  according  to  NBS.  the 
overstatement  of  R-value  caused  by 
extrapolation  from  the  results  of  thin- 
sample  testing  is  of  approximately  the 
same  magnitude  as  the  testing  error 
associated  with  testing  thick  samples 
without  calibration  materials. 

The  only  trade  association  that 
commented  was  the  Society  of  the 
Plastics  Industry,  Inc.,  representing 
sellers  of  cellular  plastics  insulation 
products.  Trade  associations  for  other 
industry  segments  did  not  submit 
•r  comments.  These  other  segments 
include  sellers  of  insulation  products 
such  as  cellulose,  urea  formaldehyde 
foam,  aluminum  foil,  mineral  wool, 
perlite  and  vermiculite. 

Eight  (8)  comments  supported  the 
need  for  the  Commission  to  implement 
the  rule  now  even  without  requiring 
representative  thickness  testing.**  These 


Home  Insulation  (hereinafter  cited  as  “Statement  of 
Basis  and  Purpose”),  44  Fed  Reg.  50218,  50226 
(1979). 

"  Id.  at  50226.  However,  the  Commission 
acknowledged  the  lack  of  standard  calibration 
materials  as  a  shortcoming,  and  encouretged  their 
rapid  development.  Id. 

"  Letter  of  November  19, 1979,  to  Chairman 
Pertschuk  from  Dr.  Ernest  Ambler,  Director, 

National  Bureau  of  Standards,  W-35. 

"  Environmental  Group,  W-132:  (ohns-Manville 
Corp.,  CertainTeed  Corp.,  and  Rockwool  Industries, 
Inc.,  W-133;  Owens-Coming  Fiberglas  Corp.,  W- 
134;  Thermo  Products  of  Florida.  Inc.,  W-135;  Rock 
Wool  Manufacturing  Co..  W-137;  Rhode  Island 
Energy  Corp.,  W-139;  Cellin  Manufacturing,  Inc., 
W-141:  and  U.S.  Department  of  Energy,  W-143. 

The  Environmental  Group  suggested  that  if  the 
Commission  implements  the  rule  while  staying  the 
representative  thickness  testing  requirement  it  will 
be  necessary  for  it  also  to  stay  other  provisions 
which  prohibit  extrapolation  of  R-values.  One  such 
provision  prohibits  installers  from  multiplying  the  R- 
value  by  the  number  of  inches  installed  to 
determine  the  total  R-value.  Environmental  Group, 
W-132.  The  Commission  does  not  believe  that  it  is 
necessary  for  it  to  stay  these  additional  provisions. 
The  installer  should  base  the  total  R-value 


comments  represented  the  views  of  five 
(5)  mineral  wool  companies,  three  (3) 
cellulose  companies,  the  Environmental 
Group,  and  the  U.S.  Department  of 
Energy. 

A  few  commenters  disputed  the 
contention  that  representative  thickness 
testing  could  not  be  conducted  without 
standard  calibration  materials  from 
NBS.**  Lastly,  several  commenters 
argued  that  the  Commission  should  not 
make  the  rule  effective  without  the 
representative  thickness  testing 
‘requirement  for  one  or  more  of  the 
following  reasons:  (1)  thin-sample 
testing  yields  misleading  R-values;**  (2) 
to  do  so  would  unfairly  discriminate 
against  products  which  do  not  exhibit  a 
thickness  effect;**  (3)  it  would  destroy 


disclosure  on  the  R-valuea  listed  on  the  label  so  it 
is  not  necessary  to  stay  that  provision.  The  only 
additional  such  provision  in  the  rule  is  the 
prohibition  against  making  per  inch  R-value  claims. 
The  Commission  believes  that  it  should  not  stay 
that  provision  because  suck  claims  will  perpetuate 
the  consumer's  belief  that  R-values  are  linear,  and 
thus  would  interfere  with  the  effectiveness  of  the 
rule  after  the  stay  of  the  representative  thickness 
testing  requirement  is  lifted 

"Ganey  Industries,  Inc.,  W-120;  Roy  &  Sons,  Inc., 
W-123;  Geoscience,  Ltd..  W-125;  Alfol,  Inc.,  W-138. 
However,  these  commenters  offered  no  additional 
evidence  to  dispute  the  NBS  conclusions  that 
standard  calibration  materials  are  necessary  to 
calibrate  equipment  used  to  conduct  tests  according 
to  ASTM  C-518  and  to  verify  results  of  tests 
conducted  according  to  ASTM  C-177  or  ASTM  C- 
236  so  that  testing  error  can  be  eliminated  In  fact, 
the  only  technical  data  submitted  to  the 
Commission  which  was  not  reviewed  by  NBS  was  a 
report  recently  prepared  by  Oak  Ridge  National 
Laboratory.  Infra,  note  39.  That  report  draws  no 
conclusions  concerning  the  magnitude  of  thick 
sample  testing  error  in  general.  It  does  conclude  that 
the  thick  sample  testing  error  of  the  Dynatech 
guarded  hot  plate  used  in  the  study  was  plus  or 
minus  3  percent.  Id.  at  20,  49. 

"  Applegate  Insulation  Syste'is,  Inc.,  W-124 
(without  representative  thickne.,s  testing. 

Commission  legitimizes  false  R-value  claims); 
Geoscience.  Ltd-  W-12S  (old  procedures  result  in 
excessive  R-value  claims);  National  Association  of 
Home  Builders,  W-127  (Commission  has  already 
found  that  R-values  based  on  thin-sample  tests  are 
false).  But  cf.  Environmental  Group.  W-132  (far 
better  to  give  consumers  information  based  on  thin- 
sample  testing  than  to  give  them  no  information  at 
all);  |ohns-Manvilie  Corp.,  CertainTeed  Corp.,  and 
Rockwool  Industries,  Inc.,  W-133  (representative 
thickness  testing  without  calibration  materials  is 
unreliable  and  would  mislead  public);  Owens- 
Coming  Fiberglas  Corp.,  W-134  (representative 
thickness  testing  without  calibration  samples  would 
deceive  public):  Rockwool  Manufacturing  Co..  W- 
-  137  (consumer-needs  the  protection  of  the 
provisions  of  the  rule  not  being  stayed.) 

"The  Monticello  Group.  W-121  (not  in  their 
interests  to  stay  representative  thickness  testing 
because  expanded  polystyrene  has  nearly  linear  R- 
value);  Geoscience  Ltd-  W-125  (old  procedure  of 
claiming  excessive  R-values  stiQes  competition); 
Monsanto  Company,  W-129  (proposed  stays 
discriminate  in  favor  of  manufacturers  who  cannot 
comply  with  stayed  provisions);  Alfol,  Inc-  W-138 
(proposed  stay  unfair  to  multi-panel  foil 
manufacturers  who  must  test  under  ASTM  C-236). 
But  cf.  The  Celotex  Corp-  W-119  (there  is  a  strong 
need  for  early  implementation  of  foe  rule  even 
without  representative  thickness  testing); 

Footnotes  continued  on  next  page 
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the  impetus  to  promptly  resolve  the 
technical  problems  associated  with 
representative  thickness  testing;®’ (4)  it 
would  unfairly  discriminate  against 
products,  like  multi-panel  foil 
insulations,  which  must  be  tested  at 
greater  thicknesses.®* 

It  is  important  to  note,  however,  that 
none  of  the  commenters  submitted 
additional  data  which  disputes  the  NBS 
conclusions.  The  only  additional 
technical  information  submitted  to  the 
Commission  was  a  report  recently 
issued  by  Oak  Ridge  National 
Laboratory  (ORNL).®®The  report  was 
prepared  for  the  Department  of  Energy, 
based  on  a  study  ORNL  conducted  to 
obtain  and  evaluate  full-thickness 
thermal  performance  data  on  mineral 
fiber  batt  insulation,  ORNL  reported  that 
it  had  measured  a  thickness  effect  of 
approximately  eight  (8]  percent  in  the  R- 
11  fiberglass  batts  it  tested  and  of 
approximately  seven  (7)  percent  in  the 
R-19  fiberglass  batts  it  tested.*® 
However,  the  report  recommends  that  a 
further  study  should  be  undertaken  to 
confirm  the  results  of  its  study  that  R- 
values  obtained  by  extrapolation  from 
thermal  resistance  measurements  on 
thin  samples  of  insulation  are  greater 
than  R-values  obtained  by  full-thickness 
testing,**  thus  conceding  that  further 


Footnotes  continued  from  last  page 
Environmental  Group  W-132  (further  delay  of  the 
rule  harms  achievement  of  national  energy  policy 
goals,  limits  the  extent  to  which  energy  use 
reduction  takes  place,  and  perpetuates  consumer 
ignorance  and  waste);  Thermo  Products  of  Florida. 
Inc.,  W-135  (consumer  and  insulation  industry 
drastically  need  the  rule  even  without 
representative  thickness  testing);  Cellin 
Manufacturing  Inc.,  W-141  (although  stay  of 
representative  thickness  testing  benefits  mineral 
nber  producers  over  small  businessmen,  consumers 
and  nation's  energy  conservation  effort,  rest  of  rule 
should  be  implemented  for  the  benefit  of  the 
common  good). 

”The  Society  of  the  Plastics  Industry,  Inc.,  W- 
131. 

”  Alfol,  Inc.,  W-138.  However,  unlike  mass 
insulations,  the  thermal  resistance  of  reflective  foil 
insulations  is  not  provided  by  the  material  itself. 
Rather,  the  insulating  ability  is  provided  by 
installing  the  foil  adjacent  to  an  air  space, 
significantly  increasing  the  thermal  resistance  of  the 
airspace.  Supra,  note  30  at  50219.  The  only  manner 
in  which  the  R-value  of  multi-panel  foil  insulations 
can  be  measured  is  by  tests  of  the  actual  multi¬ 
panel  foil  system  conducted  under  ASTM  C-236. 

For  this  reason,  a  stay  of  the  representative 
thickness  testing  requirement  does  not  affect  the 
testing  requirement  for  multi-panel  foil  systems. 

“R.  P.  Tye  et  al,  "An  Experimental  Study  of 
Thermal  Resistance  Values  (R-Values)  of  Low- 
Density  Mineral-Fiber  Building  Insulation  Batts 
Commercially  Available  in  1977,”  ORNL/TM-7266, 
published  April,  1980,  W-27.  A  copy  of  this  report 
was  placed  on  the  stay  record  and  was  available  for 
public  inspection  during  the  comment  period. 

"A/,  at  47. 

*'Id.  at  51.  One  of  the  authors  of  the  report  has 
submitted  a  comment  on  the  proposed  stay  of  the 
representative  thickness  testing  requirement.  He 
explains  that  Oak  Ridge  National  Laboratory  has 


research  is  necessary  to  substantiate 
this  preliminary  Hnding. 

The  Commission  has  given  serious 
consideration  to  each  of  the  comments 
received,  and  believes  that  it  should 
implement  the  rule  while  staying  the 
representative  thickness  testing 
requirement,  for  the  following  reasons. 

First,  in  regard  to  the  argument  that 
thin  sample  testing  will  yield  misleading 
R-values,  the  Commission  now  believes, 
based  on  new  evidence,  including  the 
NBS  analysis  and  comments  received, 
that  the  thickness  effect  may  not  be  as 
great  as  the  evidence  on  the  rulemaking 
record  indicated.  The  best  evidence  now 
available  indicates  that  the  thickness 
effect  may  range  from  two  (2)  to  ten  (10) 
percent.  It  also  indicates  that  the  testing 
error  associated  with  testing  at 
representative  thicki\ess  without  thick 
standard  calibration  materials  may  be 
plus  or  minus  six  (6)  percent, 
significantly  greater  than  was  indicated 
on  the  rulemaking  record.*® This  testing 
error  for  representative  thickness  testing 
is  of  approximately  the  same  magnitude 
as  the  error  caused  by  extrapolation  of 
R-values  from  the  results  of  thin-sample 
testing.*® 

Second,  in  response  to  the  argument 
that  a  stay  would  unfairly  discriminate 
against  those  products  which  do  not 
exhibit  a  thiclmess  effect,  the 
Cpmmission  notes  that  the  stay  of  the 
representative  thickness  testing 
requirement  will  apply  to  all  types  of 
insulation.  All  low  density  insulations 
exhibit  some  thickness  effect;  the 
difference  in  thickness  effects  between 
different  insulation  products  is  a  matter 
of  degree,** 


developed  a  mathematical  model,  based  on  thermal 
performance  tests,  which  might  be  used  to  calculate 
accurately  the  R-values  of  thick  insulation  from 
results  of  tests  conducted  on  only  one  to  two  inch 
samples.  Although  he  concedes  that  the  model 
needs  verification,  he  suggests  that,  if  the  model 
proves  to  be  valid,  it  could  be  used  as  an  alternative 
to  representative  thickness  testing.  Oak  Ridge 
National  Laboratory,  W-126. 

^‘Round  robin  test  results  on  thick  samples  using 
representative  thickness  testing  techniques  varied 
by  only  3  or  4  percent.  Statement  of  Basis  and 
Purpose,  supra  note  30,  at  50228.  That  amount  is 
much  less  than  the  range  of  12  percent  which  NBS 
has  now  concluded  exists. 

“See  text  accompanying  notes  32,  39-41,  supra. 
Examples  of  the  interaction  between  the  thickness 
effect  and  the  testing  error  on  mineral  wool  batts 
and  blankets  at  R-11  and  R-19  are  set  forth  for 
purposes  of  illustration. 

For  an  R-11  batt  with  a  5%  thickness  e^ect,  the 
actual  R-value  will  be  10.5.  Factoring  in  the  testing 
error  of  plus  or  minus  6%,  the  tested  R-value  could 
range  between  9.8  and  11.1. 

For  an  R-19  batt  with  a  thickness  effect  of  5%,  the 
actual  R-value,  taking  account  of  the  thickness 
effect,  will  be  18.1.  Factoring  in  a  testing  error  of 
plus  or  minus  6%,  the  tested  R-value  could  range 
between  17  and  19.1. 

**E.g.,  Tye,  M/809;  “Discussion  on  Experiments  to 
Separate  the  'Effect  of  Thickness'  from  Systematic 


The  Commission  recognizes  that  a 
stay  of  the  representative  thickness 
testing  requirement  will  leave 
temporarily  unremedied  one  source  of 
competitive  injury.  Sellers  of  those  types 
of  insulation  that  demonstrate  the 
largest  thickness  effect  will  be  permitted 
to  continue  overrating  the  R-value  of 
their  products  to  a  limited  degree. 
However,  in  light  of  the  remand  order, 
the  only  alternative  to  a  stay  of  the 
representative  thickness  testing 
requirement  would  be  to  delay 
indefinitely  the  implementation  of  the 
entire  rule.  This  latter  action  would,  in 
the  Commission’s  view,  have 
competitive  effects  much  more  serious 
than  those  associated  with  a  stay  of 
representative  thickness  testing. 

Without  the  rule,  responsible  industry 
members,  who  presently  base  their  R- 
value  claims  on  recognized  tests  and 
follow  soimd  quality  control  procedures, 
would  be  forced  to  compete  with  less 
responsible  firms,  who  could  inflate 
their  R-value  claims  or  fail  to  test  for  R- 
value.  Similarly,  without  any  rule, 
industry  members  would  be  under  no 
obligation  to  make  R-value  claims  that 
account  for  factors  that  are  known  to 
affect  R-value.**  Further,  insulation 
industry  members  would  be  able  to 
make  exaggerated  claims  of  fuel  savings 
to  be  gained  from  insulation  purchases, 
without  any  reasonable  basis  for  the 
claims.  Thus,  while  a  stay  of  the 
representative  thickness  testing 
requirement  does  not  eliminate  the 
competitive  injury  caused  by  current 
thin-sample  testing  practices, 
implementation  of  the  remainder  of  the 
rule  will  call  a  halt  to  numerous  other 
practices  that  produce  serious 


Equipment  Errors  in  Thermal  Transmission 
Measurements,”  by  C.  M.  Pelanne,  ]ohns-Manville 
Research  &  Development  Center,  presented  at  the 
ASTM  C.16.00  Thermal  Insulation  Conference, 
October  22-25, 1978,  Tampa,  Florida,  W-21; 
“Experimental  Determination  of  the  Thickness 
Effect  in  Fibrous  Insulations,”  by  Marion 
Hollingsworth,  (r..  Scientist,  Research  & 
Development  Division,  Building  Research 
Laboratory,  Owens-Coming  Fiberglas  Corporation, 
presented  at  the  ASTM  Thermal  Insulation 
Conference,  October  22-25, 1978,  Tampa,  Florida, 
W-24;  Letter  of  October  15, 1979,  to  Sen.  Wendell 
Ford,  Chairman  Consumer  Subcommittee  of  Senate 
Committee  on  Commerce  Sciences  Transportation, 
from  R.  P.  Tye,  Senior  Scientist  Materials  and 
Systems  Evaluation,  Dynatech  R/D  Co.,  plus 
attached  comments  on  MIMA  statements,  W-75. 

“For  example,  urea-based  foam  insulation 
manufacturers  could  make  inflated  R-value  claims 
that  do  not  reflect  the  substantial  adverse  effect 
that  shrinkage  has  on  that  product's  R-value,  and 
unfairly  compete  against  manufacturers  of  other 
products  on  the  basis  of  those  claims.  Likewise, 
manufacturers  of  loose-flil  products  would  be  able 
to  make  R-value  claims  that  do  not  reflect  the 
adverse  effect  of  settling  on  those  product  R-values. 
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competitive  inequities  in  the  home 
insulation  market.  “ 

Third,  the  argument  that 
implementation  of  the  rule  in  the 
absence  of  the  representative  thickness 
testing  requirement  will  destroy  the 
impetus  to  promptly  resolve  the 
technical  problems  associated  with 
representative  thickness  testing  is  not 
persuasive.  The  Commission  is 
convinced,  in  light  of  repeated  public 
commitments  from  NBS,^^that  the  stay 
of  the  representative  thickness 
requirement  of  the  rule  will  be  short  and 
that  NBS  will  meet  its  January  1981 
schedule  for  making  thick  standard 
calibration  materials  available.  In  fact, 
the  Commission  believes  that 
implementation  of  the  rule  will  provide 
additional  impetus  to  NBS  to  meet  the 
promised  January,  1981  deadline. 

Fourth,  the  Commission  believes  that 
a  stay  of  the  representative  thickness 
testing  requirement  will  not  unfairly 
discriminate  against  products  like  multi¬ 
panel  foil  insulations,  which  must  be 
tested  at  their  full  system  thickness. 
Manufacturers  of  multi-panel  foil 
insulations  will  have  to  test  their 
products  under  ASTM  C-236  as  they  are 
actually  used,  regardless  of  the 
Commission’s  decision  regarding  the 
representative  thickness  testing 
requirement.  That  type  of  testing  is  the 
only  manner  in  which  the  R-value  of 
that  multi-panel  foil  insulation  can  be 
determined.^ 

Although  the  Commission  still  is 
committed  to  representative  thickness 
testing  as  the  best  and  most  accurate 
measure  of  the  R-value  of  home 
insulation,  it  believes  that  it  is  in  the 
public  interest  to  implement  the  rule 
while  temporarily  staying  the 
representative  thickness  testing 
requirement.  Notwithstanding  the  fact 
that  thin-sample  testing  may  result  in 
some  consumers  being  misled  to  a 
limited  degree  regarding  the  insulating 
ability  of  a  particular  product,  the 
Commission  has  concluded  that  the 
potential  deception  that  may  occur  due 
to  a  limited  overstatement  of  R-values  is 
clearly  outweighed  by  the  consumers’ 
need  for  the  best  information  now 
available  to  enable  them  to  compare 
products  and  make  the  most  cost- 
effective  purchases  of  home  insulation. 

Moreover,  the  Commission  believes, 
and  many  commenters  recognized,  that 
consumers  will  reap  substantial  benefits 
from  immediate  implementation  of  the 


**See  Statement  of  Basis  and  Purpose,  supra  note 
30  at  50221-25. 

Supra,  note  18.  NBS  has  also  assured  DOE  that 
it  intends  to  make  standard  calibration  materials 
available  by  |anuary.  1981.  U.S.  Department  of 
Energy,  W-143. 

**Supra,  note  38. 


other  requirements  of  the  rule.  The  rule 
will  ensure  that  all  manufacturers 
conduct  R-value  tests  on  their  products, 
using  standardized  test  procedures.  It 
will  ensure  that  claimed  R-values  are 
reduced  to  take  into  consideration 
factors,  such  as  shrinkage  and  settling, 
which  affect  R-value,  and  that 
disclosure  of  R-value  is  made  in  a 
manner  which  is  understandable  and 
useful  to  consumers.  In  the  absence  of 
the  rule,  consumers  will  continue  to  be 
denied  access  to  R-value  information 
that  is  disclosed  in  a  uniform  manner 
based  on  standardized  tests.  Disclosure 
of  R-value  information  through  labeling, 
fact  sheets,  advertisements  and  other 
promotional  material  will  allow 
consumers  to  begin  to  understand  how 
insulation  works  and  how  to  purchase 
insulation,  and  thus,  to  purchase 
insulation  based  on  R-value  rather  than 
on  thickness.  The  rule  will  ensure  that 
savings  claims  are  substantiated  and 
that  consumers  will  be  properly 
informed  of  factors  which  can  affect  the 
amount  of  savings  they  may  realize,^® 
These  protections  are  especially 
necessary  during  this  period  of  tax 
credits  and  other  government  sponsored 
incentives  *“  presently  operative  in  the 
insulation  meirket.  These  incentives  can 
be  fairly  characterized  as  spurring 
consumer  purchases  in  this  market  as 
well  as  inducing  consumer  confidence  in 
the  performance  of  insulation  products. 

The  Commission  now  believes  that 
the  thickness  effect  may  be  significantly 
smaller  and  that  the  testing  error  may  be 
larger  than  was  indicated  by  the 
rulemaking  record.  The  Commission 
recognizes  that  the  factual  issues  of  the 
precise  magnitudes  of  the  thickness 
effect  and  testing  error  are  unresolved  at 
this  time.  However,  the  Commission 
continues  to  believe  that  these  issues 
cannot  be  resolved  prior  to  the  time 
when  the  thick  calibration  materials 
become  available  from  NBS  and  moot 
the  controversy. 

After  carefully  weighing  the  strong 
benefits  to  consumers  and  competitors 
from  prompt  implementation  of  the’rule 
against  the  limited  potential 
overstatement  of  R-value  that  may  occur 
in  the  absence  of  a  representative 
thickness  testing  requirement,  the 
Commission  concludes  that  the  public 
interest  is  best  served  by 
implementation  of  the  rule  while 


**  See  Statement  of  Basis  and  Purpose,  supra  note 
30  at  50221-35. 

"These  incentives  include  the  tax  credit  for 
purchases  of  insulation  authorized  by  the  National 
.Energy  Act  and  the  Residential  Conservation 
Service  Program  under  the  National  Energy 
Conservation  and  Policy  Act.  The  tax  credit 
program  for  energy  conservation  purchases  is  in 
effect  only  through  1985. 


temporarily  staying  the  representative 
thickness  testing  provision. 

B.  The  Television  Advertising 
Disclosure  Requirements 

None  of  the  commenters  opposed  the 
stay  of  the  television  advertising 
disclosure  requirements,  the  few  who 
addressed  the  issue  argued  that  it  was 
important  that  consumers  have  the 
benefits  and  protection  of  the  other 
provisions  of  the  rule  as  quickly  as 
possible.** 

The  Commission  believes  that  a 
temporary  stay  of  the  television 
advertising  disclosure  requirements  will 
not  seriously  affect  the  effectiveness  of 
the  rule  or  the  benefits  to  consumers 
from  early  implementation  of  the  other 
provisoes  of  the  rule.  Additionally,  the 
disclosures  required  on  labels,  in  fact 
sheets  and  in  other  types  of 
advertisements  will  provide  consumers 
with  essential  pre-purchase  information 
which  will  allow  them  to  make  cost 
effective  insulation  purchases  during  the 
period  of  time  when  further  rulemaking 
proceedings  consider  the  television 
advertising  disclosure  requirements. 

III.  Conclusion 

In  accordance  with  the  foregoing,  the 
Commission  hereby  stays  Section  460.6 
of  the  rule,  which  requires  that  R-values 
be  determined  by  representative 
thickness  testing,  until  such  time  as 
thick  calibration  materials  for  such 
testing  are  made  available  by  NBS.  The 
Commission  also  stays  Sections  460.10, 
460.18,  460.19  and  Appendix  B  of  the 
rule,  which  specify  requirements  for 
insulation  advertising,  insofar  as  they 
apply  to  television  advertisements, 
pending  the  initiation  and  completion  of 
further  rulemaking  proceedings 
concerning  the  affirmative  disclosure 
requirements  for  television 
advertisements.  All  other  provisions  of 
16  CFR  Part  460  will  take  effect  on 
September  29, 1980. 

By  direction  of  the  Commission. 

James  A.  Tobin, 

Acting  Secretary. 
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®*  The  Celotex  Corp.,  W-119:  Environmental 
Group,  W-132:  Thermo  Products  of  Florida,  Inc..  W- 
135:  Rock  Wool  Manufacturing  Co.,  W-137. 


